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Conditional effective date.

Enacting section 2. This amendatory act does not take effect unless House Bill No. 5692
of the 92nd Legislature is enacted into law.

This act is ordered to take immediate effect.
Approved June 15, 2004.
Filed with Secretary of State June 16, 2004.

Compiler’s note: House Bill No. 5692, referred to in enacting section 2, was filed with the Secretary of State June 16, 2004, and
became P.A. 2004, No. 156, Eff. Sept. 1, 2004.

[No. 156]
(HB 5692)

AN ACT to amend 1931 PA 328, entitled “An act to revise, consolidate, codify and add
to the statutes relating to crimes; to define crimes and prescribe the penalties therefor; to
provide for restitution under certain circumstances; to provide for the competency of
evidence at the trial of persons accused of crime; to provide immunity from prosecution
for certain witnesses appearing at such trials; and to repeal certain acts and parts of
acts inconsistent with or contravening any of the provisions of this act,” by amending
section 539d (MCL 750.539d).

The People of the State of Michigan enact:

750.539d Installation, placement, or use of device for observing,
recording, transmitting, photographing or eavesdropping in private
place.
Sec. 539d. (1) Except as otherwise provided in this section, a person shall not do either
of the following:

(a) Install, place, or use in any private place, without the consent of the person or
persons entitled to privacy in that place, any device for observing, recording, transmit-
ting, photographing, or eavesdropping upon the sounds or events in that place.

(b) Distribute, disseminate, or transmit for access by any other person a recording,
photograph, or visual image the person knows or has reason to know was obtained in
violation of this section.

(2) This section does not prohibit security monitoring in a residence if conducted by or
at the direction of the owner or principal occupant of that residence unless conducted for
a lewd or lascivious purpose.

(3) A person who violates or attempts to violate this section is guilty of a crime as
follows:

(a) For a violation or attempted violation of subsection (1)(a):

(1) Except as provided in subparagraph (i2), the person is guilty of a felony punishable
by imprisonment for not more than 2 years or a fine of not more than $2,000.00, or both.

(77) If the person was previously convicted of violating or attempting to violate this
section, the person is guilty of a felony punishable by imprisonment for not more than 5 years
or a fine of not more than $5,000.00, or both.
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(b) For a violation or attempted violation of subsection (1)(b), the person is guilty of a
felony punishable by imprisonment for not more than 5 years or a fine of not more than
$5,000.00, or both.

(4) This section does not prohibit a person from being charged with, convicted of, or
punished for any other violation of law committed by that person while violating or
attempting to violate subsection (1)(a) or (b).

Effective date.
Enacting section 1. This amendatory act takes effect September 1, 2004.

Conditional effective date.

Enacting section 2. This amendatory act does not take effect unless Senate Bill No. 918
of the 92nd Legislature is enacted into law.

This act is ordered to take immediate effect.
Approved June 15, 2004.
Filed with Secretary of State June 16, 2004.

Compiler’s note: Senate Bill No. 918, referred to in enacting section 2, was filed with the Secretary of State June 16, 2004, and
became P.A. 2004, No. 155, Eff. Sept. 1, 2004.

[No. 157]

(HB 5693)

AN ACT to amend 1927 PA 175, entitled “An act to revise, consolidate, and codify the
laws relating to criminal procedure and to define the jurisdiction, powers, and duties of
courts, judges, and other officers of the court under the provisions of this act; to provide
laws relative to the rights of persons accused of criminal offenses and ordinance violations;
to provide for the arrest of persons charged with or suspected of criminal offenses and
ordinance violations; to provide for bail of persons arrested for or accused of criminal
offenses and ordinance violations; to provide for the examination of persons accused of
criminal offenses; to regulate the procedure relative to grand juries, indictments, informa-
tions, and proceedings before trial; to provide for trials of persons complained of or
indicted for criminal offenses and ordinance violations and to provide for the procedure in
those trials; to provide for judgments and sentences of persons convicted of criminal
offenses and ordinance violations; to establish a sentencing commission and to prescribe
its powers and duties; to provide for procedure relating to new trials and appeals in
criminal and ordinance violation cases; to provide a uniform system of probation through-
out this state and the appointment of probation officers; to prescribe the powers, duties,
and compensation of probation officers; to provide penalties for the violation of the duties
of probation officers; to provide for procedure governing proceedings to prevent crime
and proceedings for the discovery of crime; to provide for fees of officers, witnesses, and
others in criminal and ordinance violation cases; to set forth miscellaneous provisions as
to criminal procedure in certain cases; to provide penalties for the violation of certain
provisions of this act; and to repeal all acts and parts of acts inconsistent with or
contravening any of the provisions of this act,” by amending section 16z of chapter XVII
(MCL 777.16z), as amended by 2004 PA 2.
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The People of the State of Michigan enact:
CHAPTER XVII

777.16z NICL 750.535 to 750.552b; felonies to which chapter appli-
cable.

Sec. 16z. This chapter applies to the following felonies enumerated in chapter 750 of
the Michigan Compiled Laws:

M.C.L. Category Class Description Stat Max
750.535(2) Property D Receiving or concealing stolen

property having a value

of $20,000 or more or with

prior convictions 10
750.535(3) Property E Receiving or concealing stolen

property having a value

of $1,000 to $20,000 or with

prior convictions 5
750.535(7) Property E Receiving or concealing stolen

motor vehicle 5
750.5635a(2) Pub ord D Operating a chop shop 10
750.535a(3) Pub ord D Operating a chop shop,

subsequent violation 10
750.535b Pub saf E Stolen firearms or ammunition 10
750.539¢ Pub ord H Eavesdropping 2
750.539d(3)(a)(7) Pub ord H Installing, placing, or using

eavesdropping device 2
750.539d(3)(a)(it) Pub ord E Installing, placing, or using

eavesdropping device —

subsequent offense 5
750.539d(3)(b) Pub ord E Distributing, disseminating, or

transmitting recording

or image obtained by

eavesdropping 5
750.539¢ Pub ord H Divulging or using information

obtained by eavesdropping 2
750.539f Pub ord H Manufacture or possession of

eavesdropping device 2
750.539j(2)(a)(7) Pub ord H Lewd surveillance or capturing

lewd image 2
750.539j(2)(a)(7) Pub ord E Lewd surveillance or capturing

lewd image — subsequent

offense 5
750.539j(2)(b) Pub ord E Distributing, disseminating, or

transmitting visual image

obtained by surveillance 5
750.540 Pub ord H Tapping or cutting telephone lines 2
750.540¢(4) Property F Telecommunication violation 4
750.540£(2) Property E Knowingly publishing a

communications access device
with prior convictions 5
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750.5402(1)(c) Property E Diverting telecommunication

services having a value

of $1,000 to $20,000 or with

prior convictions 5
750.5402(1)(d)  Property D Diverting telecommunications

services having a value

of $20,000 or more or with

prior convictions 10
750.543f Person A Terrorism without causing death Life
750.543h(3)(a) Pub ord B Hindering prosecution of

terrorism — certain

terrorist acts 20
750.543h(3)(b) Pub ord A Hindering prosecution of

terrorism — act of terrorism Life
750.543k Pub saf B Soliciting or providing material

support for terrorism or

terrorist acts 20
750.543m Pub ord B Threat or false report of terrorism 20
750.5643p Pub saf B Use of internet or telecommunications

to commit certain terrorist acts 20
750.543r Pub saf B Possession of vulnerable target

information with intent to

commit certain terrorist acts 20
750.545 Pub ord E Misprision of treason 5
750.552b Property F Trespassing on correctional

facility property 4

Conditional effective date.

Enacting section 1. This amendatory act does not take effect unless all of the following
bills of the 92nd Legislature are enacted into law:

(a) Senate Bill No. 918.

(b) House Bill No. 5692.

This act is ordered to take immediate effect.
Approved June 15, 2004.
Filed with Secretary of State June 16, 2004.

Compiler’s note: Senate Bill No. 918, referred to in enacting section 1, was filed with the Secretary of State June 16, 2004, and
became P.A. 2004, No. 155, Eff. Sept. 1, 2004.

House Bill No. 5692, also referred to in enacting section 1, was filed with the Secretary of State June 16, 2004, and became P.A. 2004,
No. 156, Eff. Sept. 1, 2004.

[No. 158]
(HB 4344)

AN ACT to amend 1975 PA 197, entitled “An act to provide for the establishment of
a downtown development authority; to prescribe its powers and duties; to correct and
prevent deterioration in business districts; to encourage historic preservation; to autho-
rize the acquisition and disposal of interests in real and personal property; to authorize the
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creation and implementation of development plans in the districts; to promote the
economic growth of the districts; to create a board; to prescribe its powers and duties; to
authorize the levy and collection of taxes; to authorize the issuance of bonds and other
evidences of indebtedness; to authorize the use of tax increment financing; to reimburse
downtown development authorities for certain losses of tax increment revenues; and
to prescribe the powers and duties of certain state officials,” by amending section 1
(MCL 125.1651), as amended by 2004 PA 66.

The People of the State of Michigan enact:

125.1651 Definitions.
Sec. 1. As used in this act:

(a) “Advance” means a transfer of funds made by a municipality to an authority or to
another person on behalf of the authority in anticipation of repayment by the authority.
Evidence of the intent to repay an advance may include, but is not limited to, an executed
agreement to repay, provisions contained in a tax increment financing plan approved prior
to the advance, or a resolution of the authority or the municipality.

(b) “Assessed value” means 1 of the following:

(1) For valuations made before January 1, 1995, the state equalized valuation as deter-
mined under the general property tax act, 1893 PA 206, MCL 211.1 to 211.157.

(i7) For valuations made after December 31, 1994, the taxable value as determined
under section 27a of the general property tax act, 1893 PA 206, MCL 211.27a.

(c) “Authority” means a downtown development authority created pursuant to this act.
(d) “Board” means the governing body of an authority.

(e) “Business district” means an area in the downtown of a municipality zoned and
used principally for business.

(f) “Captured assessed value” means the amount in any 1 year by which the current
assessed value of the project area, including the assessed value of property for which
specific local taxes are paid in lieu of property taxes as determined in subdivision (y),
exceeds the initial assessed value. The state tax commission shall prescribe the method for
calculating captured assessed value.

(g) “Chief executive officer” means the mayor or city manager of a city, the president
or village manager of a village, or the supervisor of a township or, if designated by the
township board for purposes of this act, the township superintendent or township
manager of a township.

(h) “Development area” means that area to which a development plan is applicable.

() “Development plan” means that information and those requirements for a develop-
ment plan set forth in section 17.

() “Development program” means the implementation of the development plan.

(k) “Downtown district” means that part of an area in a business district that is
specifically designated by ordinance of the governing body of the municipality pursuant to
this act. A downtown district may include 1 or more separate and distinct geographic
areas in a business district as determined by the municipality if the municipality is a city
that surrounds another city and that other city lies between the 2 separate and distinct
geographic areas. If the downtown district contains more than 1 separate and distinct
geographic area in the downtown district, the separate and distinct geographic areas shall
be considered 1 downtown district.
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(I) “Eligible advance” means an advance made before August 19, 1993.

(m) “Eligible obligation” means an obligation issued or incurred by an authority or by
a municipality on behalf of an authority before August 19, 1993 and its subsequent refund-
ing by a qualified refunding obligation. Eligible obligation includes an authority’s written
agreement entered into before August 19, 1993 to pay an obligation issued after August 18,
1993 and before December 31, 1996 by another entity on behalf of the authority.

(n) “Fire alarm system” means a system designed to detect and annunciate the pres-
ence of fire, or by-products of fire. Fire alarm system includes smoke detectors.

(0) “Fiscal year” means the fiscal year of the authority.

(p) “Governing body of a municipality” means the elected body of a municipality having
legislative powers.

(q) “Initial assessed value” means the assessed value, as equalized, of all the taxable
property within the boundaries of the development area at the time the ordinance establish-
ing the tax increment financing plan is approved, as shown by the most recent assessment
roll of the municipality for which equalization has been completed at the time the resolution
is adopted. Property exempt from taxation at the time of the determination of the initial
assessed value shall be included as zero. For the purpose of determining initial assessed
value, property for which a specific local tax is paid in lieu of a property tax shall not be
considered to be property that is exempt from taxation. The initial assessed value of
property for which a specific local tax was paid in lieu of a property tax shall be determined
as provided in subdivision (y). In the case of a municipality having a population of less than
35,000 that established an authority prior to 1985, created a district or districts, and
approved a development plan or tax increment financing plan or amendments to a plan,
and which plan or tax increment financing plan or amendments to a plan, and which plan
expired by its terms December 31, 1991, the initial assessed value for the purpose of any
plan or plan amendment adopted as an extension of the expired plan shall be determined
as if the plan had not expired December 31, 1991. For a development area designated
before 1997 in which a renaissance zone has subsequently been designated pursuant to the
Michigan renaissance zone act, 1996 PA 376, MCL 125.2681 to 125.2696, the initial
assessed value of the development area otherwise determined under this subdivision shall
be reduced by the amount by which the current assessed value of the development area
was reduced in 1997 due to the exemption of property under section 7ff of the general
property tax act, 1893 PA 206, MCL 211.7ff, but in no case shall the initial assessed value
be less than zero.

(r) “Municipality” means a city, village, or township.

(s) “Obligation” means a written promise to pay, whether evidenced by a contract,
agreement, lease, sublease, bond, or note, or a requirement to pay imposed by law. An
obligation does not include a payment required solely because of default upon an
obligation, employee salaries, or consideration paid for the use of municipal offices. An
obligation does not include those bonds that have been economically defeased by refund-
ing bonds issued under this act. Obligation includes, but is not limited to, the following:

(1) A requirement to pay proceeds derived from ad valorem property taxes or taxes
levied in lieu of ad valorem property taxes.

(77) A management contract or a contract for professional services.

(717) A payment required on a contract, agreement, bond, or note if the requirement to
make or assume the payment arose before August 19, 1993.
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() A requirement to pay or reimburse a person for the cost of insurance for, or
to maintain, property subject to a lease, land contract, purchase agreement, or other
agreement.

(v) A letter of credit, paying agent, transfer agent, bond registrar, or trustee fee
associated with a contract, agreement, bond, or note.

(t) “On behalf of an authority”, in relation to an eligible advance made by a
municipality, or an eligible obligation or other protected obligation issued or incurred by
a municipality, means in anticipation that an authority would transfer tax increment
revenues or reimburse the municipality from tax increment revenues in an amount
sufficient to fully make payment required by the eligible advance made by the
municipality, or eligible obligation or other protected obligation issued or incurred by the
municipality, if the anticipation of the transfer or receipt of tax increment revenues from
the authority is pursuant to or evidenced by 1 or more of the following:

(1) A reimbursement agreement between the municipality and an authority it estab-
lished.

(17) A requirement imposed by law that the authority transfer tax increment revenues
to the municipality.

(777) A resolution of the authority agreeing to make payments to the incorporating unit.

(w) Provisions in a tax increment financing plan describing the project for which the
obligation was incurred.

(u) “Operations” means office maintenance, including salaries and expenses of employ-
ees, office supplies, consultation fees, design costs, and other expenses incurred in the
daily management of the authority and planning of its activities.

(v) “Other protected obligation” means:

(1) A qualified refunding obligation issued to refund an obligation described in
subparagraph (1), (i2), or (iv), an obligation that is not a qualified refunding obligation
that is issued to refund an eligible obligation, or a qualified refunding obligation issued to
refund an obligation described in this subparagraph.

(77) An obligation issued or incurred by an authority or by a municipality on behalf of
an authority after August 19, 1993, but before December 31, 1994, to finance a project
described in a tax increment finance plan approved by the municipality in accordance with
this act before December 31, 1993, for which a contract for final design is entered into by
or on behalf of the municipality or authority before March 1, 1994 or for which a written
agreement with a developer, titled preferred development agreement, was entered into
by or on behalf of the municipality or authority in July 1993.

(727) An obligation incurred by an authority or municipality after August 19, 1993, to
reimburse a party to a development agreement entered into by a municipality or
authority before August 19, 1993, for a project described in a tax increment financing plan
approved in accordance with this act before August 19, 1993, and undertaken and installed
by that party in accordance with the development agreement.

(7v) An obligation incurred by the authority evidenced by or to finance a contract to
purchase real property within a development area or a contract to develop that property
within the development area, or both, if all of the following requirements are met:

(A) The authority purchased the real property in 1993.

(B) Before June 30, 1995, the authority enters a contract for the development of the
real property located within the development area.
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(C) In 1993, the authority or municipality on behalf of the authority received approval
for a grant from both of the following:

(I) The department of natural resources for site reclamation of the real property.

(IT) The department of consumer and industry services for development of the real
property.

(v) An ongoing management or professional services contract with the governing body
of a county which was entered into before March 1, 1994 and which was preceded by a
series of limited term management or professional services contracts with the governing
body of the county, the last of which was entered into before August 19, 1993.

(vi) A loan from a municipality to an authority if the loan was approved by the
legislative body of the municipality on April 18, 1994.

(vi7) Funds expended to match a grant received by a municipality on behalf of an
authority for sidewalk improvements from the Michigan department of transportation if
the legislative body of the municipality approved the grant application on April 5, 1993
and the grant was received by the municipality in June 1993.

(vii7) For taxes captured in 1994, an obligation described in this subparagraph issued
or incurred to finance a project. An obligation is considered issued or incurred to finance
a project described in this subparagraph only if all of the following are met:

(A) The obligation requires raising capital for the project or paying for the project,
whether or not a borrowing is involved.

(B) The obligation was part of a development plan and the tax increment financing
plan was approved by a municipality on May 6, 1991.

(C) The obligation is in the form of a written memorandum of understanding between
a municipality and a public utility dated October 27, 1994.

(D) The authority or municipality captured school taxes during 1994.

(w) “Public facility” means a street, plaza, pedestrian mall, and any improvements to a
street, plaza, or pedestrian mall including street furniture and beautification, park, parking
facility, recreational facility, right-of-way, structure, waterway, bridge, lake, pond, canal,
utility line or pipe, building, and access routes to any of the foregoing, designed and
dedicated to use by the public generally, or used by a public agency. Public facility
includes an improvement to a facility used by the public or a public facility as those terms
are defined in section 1 of 1966 PA 1, MCL 125.1351, which improvement is made to
comply with the barrier free design requirements of the state construction code prom-
ulgated under the Stille-DeRossett-Hale single state construction code act, 1972 PA 230,
MCL 125.1501 to 125.1531.

(x) “Qualified refunding obligation” means an obligation issued or incurred by an
authority or by a municipality on behalf of an authority to refund an obligation if the
refunding obligation meets both of the following:

(7) The net present value of the principal and interest to be paid on the refunding
obligation, including the cost of issuance, will be less than the net present value of the
principal and interest to be paid on the obligation being refunded, as calculated using a
method approved by the department of treasury.

(77) The net present value of the sum of the tax increment revenues described in
subdivision (aa)(i7) and the distributions under section 13b to repay the refunding obliga-
tion will not be greater than the net present value of the sum of the tax increment
revenues described in subdivision (aa)(iz) and the distributions under section 13b to repay
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the obligation being refunded, as calculated using a method approved by the department
of treasury.

(y) “Specific local tax” means a tax levied under 1974 PA 198, MCL 207.551 to 207.572, the
commercial redevelopment act, 1978 PA 255, MCL 207.651 to 207.668, the technology park
development act, 1984 PA 385, MCL 207.701 to 207.718, and 1953 PA 189, MCL 211.181 to
211.182. The initial assessed value or current assessed value of property subject to a
specific local tax shall be the quotient of the specific local tax paid divided by the ad
valorem millage rate. However, after 1993, the state tax commission shall prescribe the
method for calculating the initial assessed value and current assessed value of property
for which a specific local tax was paid in lieu of a property tax.

(z) “State fiscal year” means the annual period commencing October 1 of each year.

(aa) “Tax increment revenues” means the amount of ad valorem property taxes and
specific local taxes attributable to the application of the levy of all taxing jurisdictions
upon the captured assessed value of real and personal property in the development area,
subject to the following requirements:

(1) Tax increment revenues include ad valorem property taxes and specific local taxes
attributable to the application of the levy of all taxing jurisdictions other than the state
pursuant to the state education tax act, 1993 PA 331, MCL 211.901 to 211.906, and local or
intermediate school districts upon the captured assessed value of real and personal
property in the development area for any purpose authorized by this act.

(77) Tax increment revenues include ad valorem property taxes and specific local taxes
attributable to the application of the levy of the state pursuant to the state education tax
act, 1993 PA 331, MCL 211.901 to 211.906, and local or intermediate school districts upon
the captured assessed value of real and personal property in the development area in an
amount equal to the amount necessary, without regard to subparagraph (i), to repay
eligible advances, eligible obligations, and other protected obligations.

(717) Tax increment revenues do not include any of the following:

(A) Ad valorem property taxes attributable either to a portion of the captured
assessed value shared with taxing jurisdictions within the jurisdictional area of the
authority or to a portion of value of property that may be excluded from captured
assessed value or specific local taxes attributable to such ad valorem property taxes.

(B) Ad valorem property taxes excluded by the tax increment financing plan of the
authority from the determination of the amount of tax increment revenues to be
transmitted to the authority or specific local taxes attributable to such ad valorem
property taxes.

(C) Ad valorem property taxes exempted from capture under section 3(3) or specific
local taxes attributable to such ad valorem property taxes.

() The amount of tax increment revenues authorized to be included under subpara-
graph (i7), and required to be transmitted to the authority under section 14(1), from ad
valorem property taxes and specific local taxes attributable to the application of the levy
of the state education tax act, 1993 PA 331, MCL 211.901 to 211.906, a local school district
or an intermediate school district upon the captured assessed value of real and personal
property in a development area shall be determined separately for the levy by the state,
each school district, and each intermediate school district as the product of sub-
subparagraphs (A) and (B):

(A) The percentage that the total ad valorem taxes and specific local taxes available
for distribution by law to the state, local school district, or intermediate school district,
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respectively, bears to the aggregate amount of ad valorem millage taxes and specific taxes
available for distribution by law to the state, each local school district, and each inter-
mediate school district.

(B) The maximum amount of ad valorem property taxes and specific local taxes
considered tax increment revenues under subparagraph (iz).

This act is ordered to take immediate effect.
Approved June 17, 2004.
Filed with Secretary of State June 17, 2004.

[No. 159]
(HB 5307)

AN ACT to enact the uniform principal and income act; to prescribe the manner in
which receipts and expenditures of trusts and estates are credited and charged between
income and principal, and the manner in which income is apportioned among beneficiaries
at the beginning and upon the termination of a trust or estate; to make uniform the law
with respect to principal and income allocation; and to repeal acts and parts of acts.

The People of the State of Michigan enact:
ARTICLE 1

555.501 Short title.

Sec. 101. This act shall be known and may be cited as the “uniform principal and
income act”.

555.502 Definitions.
Sec. 102. As used in this act:

(a) “Accounting period” means a calendar year unless another 12-month period is
selected by a fiduciary. Accounting period includes a portion of a calendar year or other
12-month period that begins when an income interest begins or ends when an income
interest ends.

(b) “Beneficiary” means, in the case of a decedent’s estate, an heir, legatee, or devisee
and, in the case of a trust, an income beneficiary or remainder beneficiary.

(¢) “Fiduciary” means a personal representative or trustee. Fiduciary includes an
executor, administrator, successor personal representative, special personal representative,
and a person performing substantially the same function as 1 or more of them.

(d) “Income” means money or property that a fiduciary receives as current return
from a principal asset. Income includes a portion of receipts from a sale, exchange, or
liquidation of a principal asset, to the extent provided in article 4.

(e) “Income beneficiary” means a person to whom net income of a trust is or may be
payable.

(f) “Income interest” means the right of an income beneficiary to receive all or part of
net income, whether the terms of the trust require it to be distributed or authorize it to
be distributed in the trustee’s discretion.

(g) “Mandatory income interest” means the right of an income beneficiary to receive
net income that the terms of the trust require the fiduciary to distribute.
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(h) “Net income” means the total receipts allocated to income during an accounting
period minus the disbursements made from income during the period, plus or minus
transfers under this act to or from income during the period.

(i) “Person” means an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, or joint venture; governmental subdivision, agency,
or instrumentality; public corporation; or another legal or commercial entity.

(j) “Principal” means property held in trust for distribution to a remainder beneficiary
when the trust terminates.

(k) “Remainder beneficiary” means a person entitled to receive principal when an
income interest ends.

() “Terms of a trust” means the manifestation of the intent of a settlor or decedent
with respect to the trust, expressed in a manner that admits of its proof in a judicial
proceeding, whether by written or spoken words or by conduct.

(m) “Trustee” includes an original, additional, or successor trustee, whether or not
appointed or confirmed by a court.

555.503 Duties of fiduciary; allocation of receipts and disbursements
to or between principal and income; discretionary power; impartiality.

Sec. 103. (1) In allocating receipts and disbursements to or between principal and
income, and with respect to any matter found within the scope of articles 2 and 3, a
fiduciary shall do all of the following:

(a) Administer a trust or estate in accordance with the terms of the trust or the will,
even if there is a different provision in this act.

(b) Administer a trust or estate in accordance with this act if the terms of the trust or
the will do not contain a different provision or do not give the fiduciary a discretionary
power of administration.

(c¢) Add a receipt or charge a disbursement to principal to the extent that the terms of
the trust and this act do not provide a rule for allocating the receipt or disbursement to
or between principal and income.

(2) A fiduciary may administer a trust or estate by the exercise of a discretionary
power of administration given to the fiduciary by the terms of the trust or the will, even
if the exercise of the power produces a result different from a result required or permitted
under this act.

(3) In exercising the power to adjust under section 104 or a discretionary power of
administration regarding a matter within the scope of this act, whether granted by the
terms of a trust or a will, or as provided in this act, a fiduciary shall administer a trust or
estate impartially, based on what is fair and reasonable to all of the beneficiaries, except
to the extent that the terms of the trust or the will clearly manifest an intention that the
fiduciary shall or may favor 1 or more of the beneficiaries. A determination in accordance
with this act is presumed to be fair and reasonable to all of the beneficiaries.

555.504 Adjustment between principal and income; factors; policy;
circumstances prohibiting adjustment; exercise of power by cofidu-
ciary; release of or limitation on power to adjust.

Sec. 104. (1) A fiduciary may adjust between principal and income to the extent the
fiduciary considers necessary if the fiduciary invests and manages trust or estate assets
as a prudent investor, the terms of the trust or will describe the amount that may or must
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be distributed to a beneficiary by referring to the trust’s or estate’s income, and the
fiduciary determines, after applying the provisions in section 103(1) and (2), that the
fiduciary is unable to comply with section 103(3).

(2) In deciding whether and to what extent to exercise the power conferred by
subsection (1), a fiduciary shall consider all factors relevant to the trust or estate and its
beneficiaries.

(3) In exercising discretion under this section, a professional trustee may adopt a
policy that applies to all trusts and estates, or a policy that applies to individual trusts or
estates or classes of trusts or estates, stating whether and under what conditions it will
use the adjustment power and the method of making adjustments.

(4) A fiduciary shall not make an adjustment that does 1 or more of the following or
under 1 or more of the following circumstances:

(a) Diminishes the income interest in a trust or estate that requires all of the income
to be paid at least annually to a spouse and for which an estate tax or gift tax marital
deduction would be allowed, in whole or in part, if the fiduciary did not have the power to
make the adjustment.

(b) Reduces the actuarial value of the income interest in a trust or estate to which a
person transfers property with the intent to qualify for a gift tax exclusion.

(¢) Changes the amount payable to a beneficiary as a fixed annuity or a fixed fraction
of the value of the trust or estate assets.

(d) Diminishes any amount that is permanently set aside for charitable purposes under
a will or the terms of a trust unless both income and principal are so set aside.

(e) If possessing or exercising the power to make an adjustment causes an individual
to be treated as the owner of all or part of the trust for income tax purposes, and the
individual would not be treated as the owner if the trustee did not possess the power to
make an adjustment.

(f) If possessing or exercising the power to make an adjustment causes all or part of
the trust or estate assets to be included for estate tax purposes in the estate of an
individual who has the power to remove a fiduciary or appoint a fiduciary, or both, and the
assets would not be included in the estate of the individual if the fiduciary did not possess
the power to make an adjustment.

(g) If the fiduciary is a beneficiary of the trust or estate.

(h) If the fiduciary is not a beneficiary, but the adjustment would benefit the fiduciary
directly or indirectly.

(5) If subsection (4)(e), (f), (g), or (h) applies to a fiduciary and there is more than 1 fidu-
ciary, a cofiduciary to whom the provision does not apply may make the adjustment unless
the exercise of the power by the remaining fiduciary or fiduciaries is not permitted by the
terms of the trust or will.

(6) A fiduciary may release the entire power conferred by subsection (1) or may
release only the power to adjust from income to principal or the power to adjust from
principal to income if the fiduciary is uncertain about whether possessing or exercising the
power will cause a result described in subsection (4)(a) through (f) or (4)(h) or if the
fiduciary determines that possessing or exercising the power will or may deprive the trust
or estate of a tax benefit or impose a tax burden not described in subsection (4). The
release may be permanent or for a specified period, including a period measured by the
life of an individual.
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(7) Terms of a trust or will that limit the power of a fiduciary to make an adjustment
between principal and income do not affect the application of this section unless it is clear
from the terms of the trust or will that the terms are intended to deny the fiduciary the
power of adjustment conferred by subsection (1).

555.505 Exercise of discretionary power by fiduciary; limitation on
court to order; decision; petition; burden of proof.

Sec. 105. (1) The court may not order a fiduciary to change a decision to exercise or not
to exercise a discretionary power conferred by this act unless it determines that the
decision was an abuse of the fiduciary’s discretion. A fiduciary’s decision is not an abuse
of discretion merely because the court would have exercised the power in a different
manner or would not have exercised the power.

(2) The decisions to which subsection (1) applies include:

(a) A decision under section 104(1) as to whether and to what extent an amount should
be transferred from principal to income or from income to principal.

(b) A decision regarding the factors that are relevant to the trust or estate and its
beneficiaries, the extent to which the factors are relevant, and the weight, if any, to be
given to those factors, in deciding whether and to what extent to exercise the discre-
tionary power conferred by section 104(1).

(c) A decision under section 104(3) to adopt a policy applicable to individual trusts or
estates or to classes of trusts or estates.

(3) If the court determines that a fiduciary has abused the fiduciary’s discretion, the
court may place the income and remainder beneficiaries in the positions they would have
occupied if the discretion had not been abused, according to the following rules:

(a) To the extent that the abuse of discretion has resulted in no distribution to a
beneficiary or in a distribution that is too small, the court shall order the fiduciary to
distribute from the trust or estate to the beneficiary an amount that the court determines
will restore the beneficiary, in whole or in part, to the beneficiary’s appropriate position.

(b) To the extent that the abuse of discretion has resulted in a distribution to a
beneficiary which is too large, the court shall place the beneficiaries, the trust or estate,
or both, in whole or in part, in their appropriate positions by ordering the fiduciary to
withhold an amount from 1 or more future distributions to the beneficiary who received
the distribution that was too large or ordering that beneficiary to return some or all of the
distribution to the trust or estate.

(¢) To the extent that the court is unable, after applying subdivisions (a) and (b), to
place the beneficiaries, the trust or estate, or both, in the positions they would have
occupied if the discretion had not been abused, the court may order the fiduciary to pay
an appropriate amount from its own funds to 1 or more of the beneficiaries or the trust or
estate or both.

(4) Upon petition by the fiduciary, the court having jurisdiction over a trust or estate
shall determine whether a proposed exercise or nonexercise by the fiduciary of a discre-
tionary power conferred by this act will result in an abuse of the fiduciary’s discretion. If
the petition describes the proposed exercise or nonexercise of the power and contains
sufficient information to inform the beneficiaries of the reasons for the proposal, the facts
upon which the fiduciary relies, and an explanation of how the income and remainder
beneficiaries will be affected by the proposed exercise or nonexercise of the power, a
beneficiary who challenges the proposed exercise or nonexercise has the burden of
establishing that it will result in an abuse of discretion.
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ARTICLE 2

555.601 Death or termination of trust; duties of fiduciary.

Sec. 201. After the decedent dies, in the case of an estate, or after an income interest
in a trust ends, all of the following apply:

(a) A fiduciary of an estate or of a terminating income interest shall determine the
amount of net income and net principal receipts received from property specifically given
to a beneficiary under the provisions of articles 3 through 5 that apply to trustees and as
provided in subdivision (e). The fiduciary shall distribute the net income and net principal
receipts to the beneficiary who is to receive the specific property.

(b) A fiduciary shall determine the remaining net income of a decedent’s estate or
a terminating income interest under the provisions of articles 3 through 5 that apply to
trustees and by doing all the following:

(7) Including in net income all income from property used to discharge liabilities.

(77) Paying from income or principal, in the fiduciary’s discretion, fees of attorneys,
accountants, and fiduciaries; court costs and other expenses of administration; and inter-
est on death taxes, but the fiduciary may pay those expenses from income of property
passing to a trust for which the fiduciary claims an estate tax marital or charitable
deduction only to the extent that the payment of those expenses from income will not
cause the reduction or loss of the deduction.

(727) Paying from principal all other disbursements made or incurred in connection with
the settlement of a decedent’s estate or the winding up of a terminating income interest,
including debts, funeral expenses, disposition of remains, family allowances, and death
taxes and related penalties that are apportioned to the estate or terminating income
interest by the will, the terms of the trust, or applicable law.

(¢) A fiduciary shall distribute to a beneficiary who receives a pecuniary amount
outright the interest or any other amount provided by the will, the terms of the trust, or
applicable law from net income determined under subdivision (b) or from principal to the
extent that net income is insufficient. If a beneficiary is to receive a pecuniary amount
outright from a trust after an income interest ends and no interest or other amount is
provided for by the terms of the trust or applicable law, the fiduciary shall distribute the
interest or other amount to which the beneficiary would be entitled under applicable law
if the pecuniary amount were required to be paid under a will.

(d) A fiduciary shall distribute the net income remaining after distributions required
by subdivision (c) in the manner described in section 202 to all other beneficiaries,
including a beneficiary who receives a pecuniary amount in trust, even if the beneficiary
holds an unqualified power to withdraw assets from the trust or other presently exercis-
able general power of appointment over the trust.

(e) A fiduciary may not reduce principal or income receipts from property described in
subdivision (a) because of a payment or disbursement, or both, described in section 501 or
502 to the extent that the will, the terms of the trust, or applicable law requires the
fiduciary to make the payment from assets other than the property or to the extent that
the fiduciary recovers or expects to recover the payment from a third party. The net
income and principal receipts from the property are determined by including all of the
amounts the fiduciary receives or pays with respect to the property, whether those
amounts accrued or became due before, on, or after the date of a decedent’s death or an
income interest’s terminating event, and by making a reasonable provision for amounts
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that the fiduciary believes the estate or terminating income interest may become obligated
to pay after the property is distributed.

555.602 Beneficiary's share of net income; determination; mainte-
nance of records by fiduciary.

Sec. 202. (1) Each beneficiary described in section 201(d) is entitled to receive a portion
of the net income equal to the beneficiary’s fractional interest in undistributed principal
assets, using values as of the distribution date. For purposes of this section, the fiduciary
may estimate the value of assets for which market values are not readily available. If a
fiduciary makes more than 1 distribution of assets to beneficiaries to whom this section
applies, each beneficiary, including a beneficiary who does not receive part of the
distribution, is entitled, as of each distribution date, to the net income the fiduciary has
received after the date of death or terminating event or earlier distribution date but has
not distributed as of the current distribution date.

(2) In determining a beneficiary’s share of net income, the following apply:

(a) The beneficiary is entitled to receive a portion of the net income equal to the
beneficiary’s fractional interest in the undistributed principal assets immediately before
the distribution date, including assets that later may be sold to meet principal obligations.

(b) The beneficiary’s fractional interest in the undistributed principal assets must be
calculated without regard to property specifically given to a beneficiary and property
required to pay pecuniary amounts not in trust.

(¢) The beneficiary’s fractional interest in the undistributed principal assets must be
calculated on the basis of the aggregate value of those assets as of the distribution date
without reducing the value by any unpaid principal obligation.

(d) The distribution date for purposes of this section may be the date as of which the
fiduciary calculates the value of the assets if that date is reasonably near the date on
which assets are actually distributed.

(3) If a fiduciary does not distribute all of the collected but undistributed net income
to each person as of a distribution date, the fiduciary shall maintain appropriate records
showing the interest of each beneficiary in that net income.

(4) A fiduciary may apply the provisions in this section, to the extent that the fiduciary
considers it appropriate, to net gain or loss realized after the date of death or terminating
event or earlier distribution date from the disposition of a principal asset if this section
applies to the income from the asset.

ARTICLE 3

555.701 Income interest; beginning and ending date; conditions.

Sec. 301. (1) An income beneficiary is entitled to net income from the date on which the
income interest begins. An income interest begins on the date specified in the terms of the
trust or, if no date is specified, on the date an asset becomes subject to a trust or
successive income interest.

(2) An asset becomes subject to a trust on 1 of the following:

(a) The date it is transferred to the trust in the case of an asset that is transferred to
a trust during the transferor’s life.
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(b) The date of a testator’s death in the case of an asset that becomes subject to a trust
by reason of a will, even if there is an intervening period of administration of the testator’s
estate.

(¢) The date of an individual’s death in the case of an asset that is transferred to a
fiduciary by a third party because of the individual’s death.

(3) An asset becomes subject to a successive income interest on the day after the
preceding income interest ends, as determined under subsection (4), even if there is an
intervening period of administration to wind up the preceding income interest.

(4) An income interest ends on the day before an income beneficiary dies or another
terminating event occurs, or on the last day of a period during which there is no bene-
ficiary to whom a trustee may distribute income.

555.702 Allocation of income receipt or disbursement; occurrence
of due date; accrual.

Sec. 302. (1) Except as provided in section 201(a), a trustee shall allocate an income
receipt or disbursement to principal if its due date occurs before the decedent dies in the
case of an estate or before an income interest begins in the case of a trust or successive
income interest.

(2) A trustee shall allocate an income receipt or disbursement to income if its due date
occurs on or after the date on which the decedent dies or an income interest begins and it
is a periodic due date. An income receipt or disbursement shall be treated as accruing
from day to day if its due date is not periodic or it has no due date. The portion of the
receipt or disbursement accruing before the date on which the decedent dies or an income
interest begins shall be allocated to principal and the balance shall be allocated to income.

(3) An item of income or an obligation is due on the date the payer is required to make
a payment. If a payment date is not stated, there is no due date for the purposes of this
act. Distributions to shareholders or other owners from an entity to which section 401
applies are considered to be due on the date fixed by the entity for determining who is
entitled to receive the distribution or, if no date is fixed, on the declaration date for the
distribution. A due date is periodic for receipts or disbursements that must be paid at
regular intervals under a lease or an obligation to pay interest or if an entity customarily
makes distributions at regular intervals.

555.703 Undistributed income.

Sec. 303. (1) As used in this section, “undistributed income” means net income received
before the date on which an income interest ends. Undistributed income does not include
an item of income or expense that is due or accrued or net income that has been added or
is required to be added to principal under the terms of the trust.

(2) Except as otherwise provided in this subsection, when a mandatory income interest
ends, the trustee shall pay to a mandatory income beneficiary who survives that date, or
the estate of a deceased mandatory income beneficiary whose death causes the interest to
end, the beneficiary’s share of the undistributed income that is not disposed of under the
terms of the trust. If the beneficiary has an unqualified power to revoke more than 5% of
the trust immediately before the income interest ends, the undistributed income from the
portion of the trust that may be revoked shall be added to principal.

(3) When a trustee’s obligation to pay a fixed annuity or a fixed fraction of the value
of the trust’s assets ends, the trustee shall prorate the final payment if and to the extent
required by applicable law to accomplish a purpose of the trust or its settlor relating to
income, gift, estate, or other tax requirements.
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ARTICLE 4

555.801 “Entity” defined; allocation to income money received;
allocation of receipts to principal; money received in partial liqui-
dation; limitation; statement by entity on source or character of
distribution.

Sec. 401. (1) As used in this section, “entity” means a corporation, partnership, limited
liability company, regulated investment company, real estate investment trust, common
trust fund, or other organization in which a trustee has an interest, other than a trust or
estate to which section 402 applies, a business or other activity to which section 403
applies, or an asset-backed security to which section 415 applies.

(2) Except as otherwise provided in this section, a trustee shall allocate to income
money received from an entity.

(3) A trustee shall allocate the following receipts from an entity to principal:
(a) Property other than money.

(b) Money received in 1 distribution or a series of related distributions in exchange for
part or all of a trust’s interest in the entity.

(¢) Money received in total liquidation of the entity, or in partial liquidation of the
entity as prescribed by subsections (4) and (5).

(d) Money received from an entity that is a regulated investment company or a real
estate investment trust if the money distributed is a capital gain dividend for federal
income tax purposes.

(4) Money is received in partial liquidation under either of the following circumstances:

(a) To the extent that the entity, at or near the time of a distribution, indicates that it
is a distribution in partial liquidation.

(b) If the total amount of money and property received in a distribution or series of
related distributions is greater than 20% of the entity’s gross assets, as shown by the
entity’s year-end financial statements immediately preceding the initial receipt.

(5) Money is not received in partial liquidation, nor may it be taken into account under
subsection (4)(b), to the extent that it does not exceed the amount of income tax that a
trustee or beneficiary must pay on taxable income of the entity that distributes the
money.

(6) A trustee may rely upon a statement made by an entity about the source or
character of a distribution if the statement is made at or near the time of distribution by
the entity’s board of directors or other person or group of persons authorized to exercise
powers to pay money or transfer property comparable to those of a corporation’s board of
directors.

555.802 Income; principal; allocation of amounts received as distri-
butions from trust or purchased interest.

Sec. 402. A trustee shall allocate to income an amount received as a distribution of
income from a trust or an estate in which the trust has an interest other than a purchased
interest, and shall allocate to principal an amount received as a distribution of principal
from such a trust or estate. If a trustee purchases an interest in a trust that is an
investment entity, or a decedent or donor transfers an interest in such a trust to a trustee,
section 401 or 415 applies to a receipt from the trust.
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555.803 Separate accounting for business or other activity.

Sec. 403. (1) If a trustee who conducts a business or other activity determines that it
is in the best interest of all the beneficiaries to account separately for the business or
activity instead of accounting for it as part of the trust’s general accounting records, the
trustee may maintain separate accounting records for its transactions, whether or not its
assets are segregated from other trust assets.

(2) A trustee who accounts separately f